s

i
{
)

e
.~

Ay

§
4
!

2 s

the Government
has considersd that the only question
under discuseion wnas tha method
which should bhe adopted for ascer-
faining the amount of the Indemnity
10 be pald under an admitted lia-
bility, and It notex with surprige that
in addition to this question the Im-
perinl German Government now de-
pires 1o raise some questions as to the

meaning and effect of the treaty
stipulationg under which It has ad-
mitted 1ts liability,

If the Government of the United

States correctly understands the po-
sitlon of the Imperial German Gov-
ernment, as now presented, [t B that

the previsions of Article 13 “of tha
treaty of 1799 between the United
States and P'russia, which (s con-

tinued in force iy the treaty of 1828,
Justified the commander of the I'rinz
Fitel Frivdrich in sinking the Willlam
P. Frye, although making the Im-
perial German Government liable for
the damages suffered in consequence,
and that inasmuch ag the treaty pro-
vides no specific method for ascer-
taining the amount of indemnity to be
paid that question muost be submitted

o the tierman prize court for de-
termination.

U. N Finds No Justification.
The Government of the United

Btates on the other hand does not find
in the treaty stipulations mentioned
any Justification for the sinking of
the Frye, and doex not consider that
the derman prize court has any juris-
diction over the question of the
amount of Indemnity to be pald by the
Imperinl German Government on ac
count of Its admitted llability for the
destruction of an American vessel on
the high seas.

You state in your note of the Tth
instant that Article 13 of the above
mentioned treaty of 17090 “expressly
reserves to the party at war the right
to stop the carrying of contraband and
to detain the contraband; it follows
then that if It cannot be accomplished
in any other way the stopping of the
supply may in the extreme case
be effected by the destruction of the
:omrnhand and of the ship carrying
1"

The Government of the United
Btates cannot<oncur in this conclusion
On the contrary, It holda that these
treaty provisions do not authorize
the destruction of a neutral vessel in
any circumstances. Hy itsa express
terms the treaty prohibits even the
detention of a neutral vessel carrying
contraband If the master of the vessel
i willing to surrender the contraband,
Article 13 provides :

In the casce supposed of a vrssel
etopped for articles of contraband, if
the master of the vessel stopped will
deliver out the goods supposed to be
of contraband nature he shall be ad-
mitted to do it and the vessel shall
mnot in that case be carried into any
port, nor further detained, but shall be
allowed to proceed on her voyage.

In this case the admitted facts show
that. pursuant to orders from the coms-
mander of the German crulser, the
master of the Frye undertook to throw
overboar! the cargo of that vessel,
but that before the work of delivering
out the cargo was finished the vessel
with the cargo was sunk by order of
the German commander,

German Contention Opposed.

For these reasons, even (f It be
assumed, as your Excellency has done,
that the cargo was contraband, your
contention that the destruction of the

veasel was justificd by the provisions
of Article 13 does not seem to be

well founded.
United States has not thought it neces-
sary In the discussion of this case to
Fo into the question of the contra-
band or non-contraband character of
the cargo, The Imperial German
Government has admitted that this
question makes no difference so far
as its llability for damages i® con-
cerned, and the result is the same so
far as the justification for the sink-
Ing of the vessel 15 concerned, As
#hown above, if we assume that the
cargo was cantraband, the master of
the Frye should have been allowed to

deliver it out and the vessel should
have been allowed to proceed on her, |
voyage. 1
On the other hand, if we assume
that the cargo was non-contraband,
the destruction either of the cargo

or the vessel could not be justified in
the eircumstances of this case under
any accepted rule of international law,
Attentlon is also called to the pro-
vislons of Article 12 of the treaty of
1786 between the United States and
Prussia. which, like Article 13 of the
treaty of 1744, was continued in force
by Article 12 of the treaty of 1528,

Bo far ns the provisions of Article 12
of the treaty of 1785 apply to the
questions under consideration they

are as follows:

If one of the contracting parties
#hould be engaped in war with any
other Power, the free intercourse and
conm M re the subjects or citizens
of the party remaining meuter with
the belliperent Powers shall not be
interrupted, On the contrary, in that
case, as in full prace, the vessels of
the weutral party may navigate Jroety
to and from the ports and on the
coasts of the belligerent parties, free
veasels making free goods, insomuch
that all things shall be addged free

which shall be on board any vessel
beloanging to the neutral party, al-
though such things belong to an

enemy of the other,

A Vielation of the Treaty.

It seems clear to the Government
of the United States, therefore, that
whether the cargo of the Frye |8 re-
garded as contraband or as non-con-
traband, the destruction of the vessel
was, as stated in my previous ecom-
munication on this subject, “a violation
of the obligations Imposed upon the
Imperial German Government under
existly treaty stipulationg between
the Uniied States and Prussia."

For these reasons the Government
of the Unlted States must disagree
with the contention, which It under-
Ftands is now made by the Imperial
verman Government, that an Ameri-
can vessel carrying contraband may
be destroyed without lability or ace
countability beyond the payvment of
#uch compensation for damages nas
may be fixed by a German prize court
The isaue thus presented arlses nn a
disputed interpre of treaty pro-
visions, the settlement of which
quires direct diplomatic discussinn
hetween the two Covernments and can-
not properly be bLased upon the de-
clslon of the German prize court
which is In no way conclusive ar hind-
ing upon the Government of the United
Btates

Mcereover, even if no disputed ques-

res

tion of treaty interpretation was ine
volverd, the admission hy the I per
Germin Government of jts 1labjlity
for damages far sinking the ves-el
wou'd seem to make it UNNeCas8ary sn
far ag this clain I8 concerned to ask
the prize court to decido "“whether
the destruction of the ship and carg
was legal and whether and undes hnt
conditons the property sunk wae linhle
to confis tior wh yvou stute in
VOUY note ted Jun Nuestiong
which should be de the prize
ot In w0 far as these questions
telate to the carge, they are outside
of the present iscussion hecause, us
poitted onl in my previous note to
you on the subject dated April 30
e i under discusslon ¢ ® nhint
Include damages for the destr 1tlon
of the Wwgn'

Tha ' question hetween the t1wa
Gover e it Whial jeparation must
he mnde for breach of treaty ab)
Eations wndl thint X N nouestion
Which falls within the jurisdiction of
R Uiz aurt

In n Bt onate an the snhject the
Governiment of e United Biates re-
quired Teration e made
uy the i I TR TR T | oent
;;\r"." v 'i.;-‘.-: .l| ‘ '-'.” of Irlw Wilttum 1

paran ecessarily in=
cludes an Indemnity for the actual
o

of the United States

The Government of the
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